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AN ACT to renumber and amend 23.33 (4c) (b) 4., 30.681 (2) (d) 1., 343.305 (8)

(b) 5., 346.63 (2) (b), 350.101 (2) (d), 940.09 (Lm), 940.09 (2), 940.25 (1m), 940.25
(2) and 967.055 (1m); to amend 23.33 (4c) (a) 4., 23.33 (4c) (b) 3., 23.33 (13) (b)
1., 23.33 (13) (b) 2., 23.33 (13) (b) 3., 30.681 (1) (b) (title), 30.681 (1) (c), 30.681
2) (b) (title), 30.681 (2) (c), 343.305 (7) (a), 343.305 (8) (b) 2. bm. and d., 343.305
(9) (@) 5. a., 343.307 (1) (d), 343.307 (2) (), 343.307 (3), 343.31 (1) (am), 343.31
(2), 343.315 (2) (a) 5., 343.315 (2) (a) 6., 344.576 (2) (b), 346.63 (1) (c), 346.63 (2)
(am), 346.65 (2g) (c), 346.65 (2m) (a), 346.65 (6) (a) 1., 346.65 (6) (), 346.65 (6)
(d), 350.101 (1) (d), 350.101 (2) (c), 350.104 (4), 350.11 (3) (a) 1., 350.11 (3) (a)
2., 350.11 (3) (a) 3., 351.02 (1) (a) 10., 885.235 (4), 939.75 (1), 939.75 (2) (b),
939.75 (3) (intro.), 940.09 (1d) (a) 1., 940.09 (1d) (a) 2., 940.09 (1d) (b), 940.25
(1d) (a) 1., 940.25 (1d) (a) 2., 940.25 (1d) (b), 949.08 (2) (), 949.08 (2) (em),
967.055 (1) (a) and 967.055 (2) (a); and to create 23.33 (1) (jo), 23.33 (4c) (a) 2m.,
23.33 (40) (a) 5., 23.33 (4¢) (b) 2m., 23.33 (4c) (b) 4. b., 30.50 (10m), 30.681 (1)
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2003 BILL

AN ACT to renumber and amend 23.33 (4c) (b) 4., 30.681 (2) (d)‘ 1., 343.305 (8)

(b) 5., 346.63 (2) (b), 350.101 (2) (d), 940.09 (1m), 940.09 (2), 940.25 (1m), 940.25
(2) and 967.055 (1m); to amend 23.33 (4c) (a) 4., 23.33 (4c) (b) 3., 23.33 (13) (b)
1.,23.33 (13) (b) 2., 23.33 (13) (b) 3., 30.681 (1) (b) (title), 30.681 (1) (c), 30.681
(2) (b) (title), 30.681 (2) (c), 343.305 (7) (a), 343.305 (8) (b) 2. bm. and d., 343.305
(9) (a) 5. a., 343.307 (1) (d), 343.307 (2) (e), 343.307 (3), 343.31 (1) (am), 343.31
(2), 343.315 (2) (a) 5., 343.315 (2) (a) 6., 344.576 (2) (b), 346.63 (1) (c), 346.63 (2)
(am), 346.65 (2g) (c), 346.65 (2m) (a), 846.65 (6) (a) 1., 346.65 (6) (c), 346.65 (6)
(d), 350.101 (1) (d), 850.101 (2) (c), 350.104 (4), 350.11 (3) (a) 1., 350.11 (3) (a)
2., 350.11 (3) (a) 3., 351.02 (1) (a) 10., 885.235 (4), 939.75 (1), 939.75 (2) (b),
939.75 (3) (intro.), 940.09 (1d) (a) 1.; 940.09 (1d) (a) 2;, 940.09 (1d) (b), 940.25
(1d) (a) 1., 940.25 (1d) (a) 2., 940.25 (1d) (b), 949.08 (2) (e), 949.08 (2) (em),
967.055 (1) (a) and 967.055 (2) (a); and to create 23.33 (1) Go), 23.33 (4c) (a) 2m

b

23.33 (4c¢) (a) 5., 23.33 (4¢) (b) 2m., 23.33 (4¢) (b) 4. b., 30.50 (10m), 30.681 (1)
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(b) 1m., 30.681 (1) (d), 30.681 (2) (b) 1Im., 30.681 (2) (d) 1. b., 340.01 (50m),
343.305 (5) (e), 343.305 (8) (b) 2. g., 343.305 (8) (b) 4m., 343.305 (8) (b) 5. a.,
343.305 (8) (b) 5.b., 343.305 (8) (b) 5. c., 343.305 (8) (b) 6. a., 343.305 (8) (b) v6.
b., 343.305 (8) (b) 6. c., 343.315 (2) (a) 1m., 346.63 (1) (am), 346.63 (1) (d), 346.63
(2) (a) 3., 346.63 (2) (b) 2., 350.01 (10v), 350.101 (1) (bm), 350.101 (1) (e), 350.101
(2) (bm), 350.101 (2) (d) 2., 885.235 (1) (d), 885.235 (1k), 939.22 (33), 940.09 (1)
(am), 940.09 (1) (cm), 940.09 (1g) (am), 940.09 (1g) (cm), 940.09 (2) (b), 940.25
(1) (am), 940.25 (1) (cm), 940.25 (2) (b), 941.20 (1) (bm) and 967.055 (1m) (b) of
the statutes; relating to: operating a vehicle or operating or going armed with

a firearm after using certain controlled substances and providing penalties.

Analysis by the Legislative Reference Bureau

Under current law, a person may not operate a motor vehicle, an all-terrain
vehicle (ATV), a snowmobile, or a motorboat if he or she: 1) has an alcohol
concentration of 0.1 or more in his or her blood, breath, or urine; or 2) is under the
influence of an intoxicant (alcohol, drugs, or a combination of alcohol and drugs) that
impairs his or her ability to operate the motor vehicle, ATV, snowmobile, or
motorboat safely. Penalties for a person who violates one of these prohibitions (which
include suspension of the person’s driver’s license) depend on the number of prior
offenses, whether the person injured or killed another as a result of operating the
motor vehicle, ATV, snowmobile, or motorboat, and, if another person was injured,
the extent of that person’s injury. Current law, however, provides a person a defense
to prosecution for causing injury or death if the person can prove that the injury or
death would have occurred even if he or she had been exercising due care and did not
have a prohibited alcohol concentration or was not under the influence of an
intoxicant. Current law also prohibits a person from operating or going armed with
a firearm while under the influence of an intoxicant, with more severe penalties
applying if another person is killed as a result.

This bill prohibits a person from operating a motor vehicle, an ATV, a
snowmobile, or a motorboat or operating or going armed with a firearm if he or she
has a detectable amount of a restricted controlled substance in his or her blood,
regardless of whether the person’s ability to operate the motor vehicle, ATV,
snowmobile, or motorboat safely has been impaired. The bill defines a restricted
controlled substance as: 1) delta—9—-tetrahydrocannabinol (the primary active
ingredient in marijuana); 2) a controlled substance (other than marijuana) included
in Schedule I under the state’s controlled substance law, which includes heroin, LSD,



10

2003 — 2004 Legislature 8- PIHEMCD e
BILL

PCP, and certain “club drugs”; 3) cocaine or any of its metabolites; and 4)
methamphetamine. Penalties for a person who violates one of these prohibitions are
the same as those that would apply if the person had a prohibited alcohol
concentration or had been under the influence of an intoxicant. The bill, however,
provides a person who has a detectable amount of a restricted controlled substance
in his or her blood a defense to causing death or injury if the person can prove that
the injury or death would have occurred even if he or she had been exercising due care
and did not have a detectable amount of a restricted controlled substance in his or
her blood. In addition, a person has a defense to prosecution for any offense created
under the bill that is based on the person having a detectable amount of
methamphetamine or delta—9-tetrahydrocannabinol in his or her blood if the person
can prove that he or she had a valid prescription for methamphetamine, a drug that
metabolizes into methamphetamine, or delta—9-tetrahydrocannabinol.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.
or further information see the state and local fiscal estimate, which will be
d as an appendix to this bill.
7}

print

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 23.33 (1) (jo) of the statutes is created to read:

23.33 (1) (jo) “Restricted controlled substance” means any of the following:

1. A controlled substance included in schedule I under ch. 961 other than a
tetrahydrocannabinol.

2. A controlled substance analog, as defined in s. 961.01 (4m), of a controlled
substance described in subd. 1.

3. Cocaine or any of its metabolites.

4. Methamphetamine.

5. Delta—9-tetrahydrocannabinol.

SECTION 2. 23.33 (4c) (a) 2m. of the statutes is created to read:
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23.33 (4¢) (a) 2m. ‘Operating with a restricted controlled substance.” No person
may engage in the operation of an all-terrain vehicle while the person has a
detectable amount of a restricted eontroiled substance in his or her blood.

SECTION 3. 23.33 (4¢) (a) 4. of the statutes is amended to read:

23.33 (4¢) (a) 4. ‘Relafed charges.” A person may be charged with and a
prosecutor may proceed upon a complaint based upon a violation of subd-1.er 2 _or

beth any combination of subd. 1., 2., or 2m. for acts arising out of the same incident

or occurrence. If the person is charged with violating beth-subds—1.and 2. any

combination of subd. 1., 2., or 2m., the offenses shall be joined. If the person is found

guilty of beth-subds-1--and-2. any combination of subd. 1., 2., or 2m. for acts arising

out of the same incident or occurrence, there shall be a single conviction for purposes

of sentencing and for purposes of counting convictions under sub. (13) (b) 2. and 3.

Subdivisions 1. and, 2., and 2m. each require proof of a fact for conviction which the
otherdoes others do not require.

SEC'i‘ION 4. 23.33 (4c) (a) 5. of the statutes is created to read:

23.33 (4¢) (a) 5. Defenses.’ In an action under subd. 2m. that is based on the
defendant allegedly having a detectable amount of methamphetamine or
delta—9—tetrahydrocannab1nol in his or her blood, the defendant has a defense if he
or she proves by a preponderance of the evidence that at the time of the incident or
occurrence he or she had a valid prescription for methamphetamine or one of its
metabolic precursors or delta—9-tetrahydrocannabinol.

SECTION 5. 23.33 (4¢) (b) 2m. of the statutes is created to read:

23.33 (4¢) (b) 2m. ‘Causing injury while operating with a restricted controlled

substance.’” No person who has a detectable amount of a restricted controlled
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substance in his or her blood may cause injury to another person by the operation of

an all-terrain vehicle.

SECTION 6. 23.33 (4c) (b) 3. of the statutes is amended to read:

23.33 (4c) (b) 3. ‘Related | charges.’ A person may bé charged with and a
prosecutor may proceed upon a complaint based upon a violation of subd—1-—or 2. or
beth any combination of subd. 1., 2., or 2m. for acts arising out of the same incident

or occurrence. If the person is charged with violating beth-subds—1.and 2. any

combination of subd. 1., 2., or 2m. in the complaint, the crimes shall be joined under

s. 971.12. If the person is found guilty of beth-subds-1-and 2. any combination of
subd. 1, 2., or 2m. for acts arising out of the same incident or occurrence, there shall
be a single conviction for purposes of sentencing and for purposes of counting
convictions under sub. (13) (b) 2. and 3. Subdivisions 1. and, 2., and 2m. each require
proof of a fact for conviction which the other-dees others do not require.

SECTION 7. 23.33 (4c) (b) 4. of the statutes is renumbered 23.33 (4¢) (b) 4. a. and
amended to read:

23.33 (4¢) (b) 4. a. ‘Defenses.’ In an action under this paragraph, the defendant
has a defense if he or she proves by a preponderance of the evidence that the injury
would have occurred even if he or she had been exercising due care and he or she had
not been under the influence of an intoxicant er, did not have an alcohol

concentration of 0.1 or more, or did not have a detectable amount of a restricted

controlled substance in his or her blodd.

SECTION 8. 23.33 (4¢) (b) 4. b. of the statutes is created to read:
23.33 (4¢) (b) 4. b. In an action under subd. 2m. that is based on the defendant

allegedly having a  detectable amount of methamphetamine or

‘ delta—9—tetrahydrocannabinol in his or her blood, the defendant has a defense if he
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1 or she proves by a preponderance of the evidence that at the time of the incident of
2 occurrence he or she had a valid prescription for methamphetamine or one of its
X 3 metabolic precursors or delta—9-tetrahydrocannabinol. ’
\Y\"d 4 SECTIO 23.33 (13) (b) 1. of the statutes is amended to read:

5 23.33 (13) (b) 1. Except as provided under subds. 2. and 3., a person who

6 violates sub. (4c) (a) 1. ex, 2., or 2m. or (4p) (e) shall forfeit not less than $150 nor more

7 than $300. |

8 SECTION:Q?23.33 (13) (b) 2. of the statutes is amended to read:

9 23.33 (13) (b) 2. Except as provided under subd. 3., a person who violates sub.
10 (4c) (a) 1. ex, 2., or 2m. or (4p) (e) and who, within 5 years prior to the arrest for the
11  current violation, was convicted previously under the intoxicated operation of an
12 all-terrain vehicle law or the refusal law shall be fined not less than $300 nor more
13 _than $1,000 and shall be imprisoned not less than 5 days nor more than 6 months.
14 SECTION 3.33 (13) (b) 3. of the statutes is amended to read: |
15 23.33 (13) (b) 3. A person who violates sub. (4¢c) (a) 1. ez, 2., or 2m. or (4p) (e)
16 and who, within 5 years pﬁor to the arrest for the current violation, was convicted
17 2 or more times previously under the intoxicated operation of an all-terrain vehicle

18 law or refusal law shall be fined not less than $600 nor more than $2,000 and shall

19 be imprisoned not less than 30 days nor more than one year in the county jail.

20 | - SECTION 30.50 (10m) of the statutes is created to read:

21 V30.5O (10m) “Restricted controlled substance” means any of the following:
22 (a) A con’trélled substance included in schedule I under ch: 961 other than a
23 tetrahydrocannabinol.

24 (b) A controlled substance analog, as defined in s. 961.01 (4m), of a controlled

25 substance described in par. (a).
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(c) Cocaine or any of its metabolites.

(d) Methamphetamine.

(e) Delta—9—tetrahydrocannabinol.

SECTION% 30.681 (1) (b) (title) of the statutes is amended to read:

30.681 (1) (b) (title) Operating with after using a controlled substance or alcohol

SECTION:FF30.681 (1) (b) 1m. of the statutes is created to read:

30.681 (1) (b) Im. No person may engage in the operation of a motorboat while
the person has a detectable amount of a restricted controlled substance in his or her
blood. |

SECTION:IQ.; 30.681 (1) (c) of the statutes is amended to read:

30.681 (1) (c) Related charges. A person may be charged with and a prosecutor
may proceed upon a complaint based upon a violation of par—(a)er(b)er beth any
combination of par. (a) or (b) 1., Im., or 2. for acts arising out of the same incident or
occurrence. If the pefson is charged with violating beth-pars-—(a)-and (b) any

combination of par. (a) or (b) 1., 1m., or 2., the offenses shall be joined. If the person

1s found guilty of beth-pars-(a)and(b) any combination of par. (a) or (b) 1., 1m.. or

2. for acts arising out of the same incident or occurrence, there shall be a ‘single

conviction for purposes of sentencing and for purposes of counting convictions under
s. 30.80 (6) (a) 2. and 3. Paragraphs (a) and (b) 1., 1m., and 2. each require proof of
a fact for conviction which the other dees others do not require.
SECTIONJ;Q.//‘SO.681 (1) (d) of the statuteé is created to read:
30.681 (1) (d) Defenses. In an action under par. (b) 1m. that is based on the
defendant allegedly having a detectable amount of methamphetamine or

delta—9—tetrahydrocannabinol in his or her blood, the defendant has a defense if he
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or she proves by a preponderance of the evidence that at the time of the incident or
occurrence he or she had a valid prescription for methamphetamine or one of its
metabolic precursors or delta—9—tétrahydrocannabinol.

SECTION 0.681 (2) (b) (title) of the statutes is amended fo read:

30.681 (2) (b) (title) Causing injury with after using a controlled substance or

alcohol

SECTION ﬁ.//30.681 (2) (b) Im. of the statutes is created to read:

30.681 (2) (b) Im. No person who has a detectable amount of a restricted
controlled substance in his or her blood may cause injury to another person by the
operation of a motorboat.

SECTIONQ.//{%O.GSI (2) (c) of the statutes is amended to read:

30.681 (2) (¢) Related charges. A persdn may be charged with and a prosecutor
may proceed upon a complaint based upon a violation of par(a)er(b)or beth any

combination of par. (a) or (b) 1., Im., or 2. for acts arising out of the same incident or

occurrence. If the person is charged with violating beth-pars.(a)-and (b) any

combination of par. (a) or (b) 1.. Im.. or 2. in the complaint, the crimes shall be joined

under s. 971.12. If the person is found guilty of beth-pars.{(a)and (b) any combination

of par. (a) or (b) 1., 1m., or 2. for acts arising out of the same incident or occurrence,

there shall be a single conviction for purposes of sentencing and for purposes of

counting convictions under s. 30.80 (6) (a) 2. and 3. Paragraphs (a) and (b)

1,1lm,
and 2. each require proof of a fact for convictioh which the ether-dees others do not
require. |

: SECTION%OﬁSl (2) (d) 1. of the statutes is renumbered 30.681 (2) (d) 1. a.

and amended to read:
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30.681 (2) (d) 1. a. In an action under this subsection for a violation of the
intoxicated boating law where the defendant was operating a motorboat that is not
a commercial motorboat, the defendant has a defense if he or she proves by a
preponderance of the evidence that the injury would have occurred even if he or she
had been exercising due care and he or she had not been under the influence of an

intoxicant or did not have an alcohol concentration of 0.1 or more or a detectable

amount of a restricted controlled substance in his or her blood.

SECTION-£1. 30.681 (2) (d) 1. b. of the statutes is created to read:

30.681(2) (d) 1. b. In an action under par. (b) 1m. that is based on the defendant
allegedly having a  detectable amount of methamphetamine or
delta—9—tetrahydrocannabinol in his or her blood, the defendant has a.defense if he
or she proves by a preponderance of the evidence that at the time of the incident or
occurrence he or she had a valid prescription for methamphetamine or one of its
metabolic precursors or delta—9—-tetrahydrocannabinol.

SECTION %40.01 (50m) of the statutes is created to read:

340.01 (50m) “Restricted controlled substance”'means any of the following:

(a) A controlled substance included in schedule I under ch. 961 other than a
tetrahydrocannabinol.

(b) A controlled substance analog, as defined in s. 961.01 (4m), of a controlled
substance described in par. (a).

(c) Cocaine or any of its metabolites.

(d) Methamphetamine.

(e) Delta—9-tetrahydrocannabinol.

SECTION23. 343.305 (5) (e) of the statutes is created to read:
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343.305 (5) (e) At the trial of any civil or criminal action or proceeding arising
out of the acts committed by a person alleged to have been driving or operating a
motor vehicle While having a detectable amount of a restricted controlled substance
in his or her blood, the results of a blood test administered in acéordance with this
section are admissible on any issue relating to the presence of a detectable amount
of a restricted controlled substance in the person’s blood. Test results shall be given
the effect required under s. 885.235.

SECTION 247 343.305 (7) (a) of the statutes is amended. to read:

343.305 (7) (a) If a person submits to chemical testing administered in

‘accordance with this section and any test results indicate the presence of a detectable

amount of a restricted controlled substance in the person’s blood or a prohibited
alcohol concentration, the law enforcement officer shall report the results to the
department and take possession of the person’s license and forward it to the

department. The person’s operating privilege is administratively suspended for 6

months.

SECTION%.//H43.305 (8) (b) 2. bm. and d. of the statutes are amended to read:
343.305 (8) (b) 2. bm. Whether the person had a prohibited alcohol

concentration or a detectable amount of a restricted controlled substance in his or her

blood at the time the offense allegedly occurred.

d. If one or more tests were administered in accordance with this section,
whether each of the test results for those tests indicate the person had a prohibited

alcohol concentration or a detectable amount of a restricted controlled substance in

his or her bloodk. |

SECTION%43.305 (8) (b) 2. g. of the statutes is created to read:
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343.305 (8) (b) 2. g. Whether the person had a valid prescription for
methamphetamine or one of its metabolic precursors in a case in which subd. 4m. a.
and b. apply.

SECTION%’\%43.305 (8) (b) 4m. of the statutes is created to read:

343.365 (8) (b) 4m. If, at the time the offense allegedly occurred, all of the
following apply, the héaring officer shall determine whether the person had a valid
prescription for' methamphetamine or one of its metabolic precursors or
delta—9—tetrahydrocannabinol:

a. A blood test administered in accordancé with this section indicated that the
person had a detectable amount of methamphetamihe or
delta—9—tetrahydrocannabinol but did not have a detectable amount of any other
restricted controlled substance in his or her blood.

b. No test administered in accordance with this section indicated that the
person had a prohibited alcohol concentration.

SECTION%43.305 (8) (b) 5. of the statutes is renumbered 343.305 (8) (b) 5.

(intro.) and amended to read:

343.305 (8) (b) 5. (intro.) If the hearing examiner finds that the eriteria for

following applies, the examiner shall order that the administrative suspension of the

person’s operating privilege be rescinded without payment of the fee under s. 343.21

1) G
6. If the hearing examiner finds that the-eriteriafor administrative suspensi

ala¥a a¥a a a¥alkaVa aValll a ) - avdatakilla a¥a aVaV¥a onecaen ava a¥a
DT O—<tiia—uvriaatv+ 5 U Ittt pr oot d—« vima® tITtv U

time—the—eﬂenseﬁanegedlyeegmed all of the following apply, the administrative
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suspension shall continue regardless of the type of vehicle driven or operated at the
time of the Violatiqn=;

7. The hearing examiner shall notify the person in writing of the hearing
decision, of the right to judicial review and of the court’s authority to issue a stay of
the suspension under par. (c). The administrative suspension is vacated and the
person’s operating privilege shall be autométically reinstated under s. 343.39 if the
hearing examiner fails to mail this notice to the person within 30 days after the date
of the notification under par. (a).

SECTION 99. 343.305 (8) (b) 5. a. of the statutes is created to read:

343.305 (8) (b) 5. a. The criteria for administrative suspension have not been
satisfied.

SECTION%%ZIS.SOF) (8) (b) 5. b. of the statutes is created to read:

343.305 (8) (b) 5. b. The person did not have a prohibited alcohol concentration
or a detectable amount of a restricted controlled substance in his or her blood at the
time the offense allegedly occurred.

SECTION :’#—?343.305 (8) (b) 5. c. of the statutes is created to read:

343.305 (8) (b) 5. c. In a case in which subd. 4m. a. and b. apply, the person had
a valid prescription for methamphetamine or one of its metabolic precursors or
delta—9—tetrahydrocannabinol.

SECTION #?343.305‘(8) (b) 6. a. of the statutes is created to read:

343.305 (8) (b) 6. a. The criteria for administrative suspension have been
satisfied.

SECTION %V./343.305 (8) (b) 6. b. of the statutes is creatéd to read:
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343.305 (8) (b) 6. b. The person had a prohibited alcohol concentration or a
detectable amount of a restricted controlled substance in his or her blood at the time
the offense allegedly occurred.

SEcTIO . 343.305 (8) (b) 6. c. of the statutes is created to read:

343.305 (8) (b) 6. c. In a case in which subd. 4m. a. and b. apply, the person did |
not have a Vaﬁd prescription for methamphetamine or one of its metabolic precursors
or delta~9—tetrahydrocannabinol.

SECTION 5. 343.305 (9) (a) 5. a. of the statutes is amended to read:

343.305 (9) (a) 5. a. Whether the officer had probable cause to believe the
person was driving or operating a motor vehicle while under the influence of alcohol,
a controlled substance or a controlled substance analog or any combination of
alcohol, a controlled substance and a controlled substance analog, under the
influence of any other drug to a degree which renders the person incapable of safely
dﬁving, or under the combined influence of alcohol and any other drug to a degfee
which renders the person incapable of safely driving, having a restricted controlled

substance in his or her blood, or having a prohibited alcohol concentration or, if the

person was driving or operating a commercial motor vehicle, an alcohol
concentration of 0.04 or more and whether the person was lawfully placed under
arrest for violation of s. 346.63 (1), (2m) or (5) or a local ordinance in conformity
therewith or s. 346.63 (2) or (6), 940.09 (1) or 940.25.

SECTION 343.307 (1) (d) of the statutes is amended to read:

343.307 (1) (d) Convictions under the law of another jurisdiction that prohibits

refusalof a person from refusing chemical testing or use-of using a motor vehicle

while intoxicated or under the influence of a controlled substance or controlled

substance analog, or a combination thereof;-er; with an excess or specified range of
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alcohol concentration;-er; while under the influence of any drug to a degree that

renders the person incapable of safely driving; or while having a detectable amount

of a restricted controlled substance in his or her blood, as those or substantially

similar terms are used in that jurisdiction’s laws.

SECTION §7\ 343.307 (2) (e) of the statutes is amended to read:

343.307 (2) (e) Convictions under the law of another ju.riSdiction that prohibits
refasal-ef a person from refusing chemical testing or use-of using a motor vehicle
while intoxicated or under the influence of a controlled substance or controlled
substance analog, or a combination thereof,-or; with an excess or specified range of
alcohol concentrations-er; while under the influence of any drug to a degree that

renders the person incapable of safely driving; or while having a detectable amount

of a restricted controlled substance in his or her blood, as those or substantially

similar terms are used in that jurisdiction’s laws.

SECTION 43.307 (3) of the statutes is amended to read:

343.307 (3) If the same elements of the offense must be proven under a local
ordinance or under a law of a federally recognized American Indian tribe or band in

this state as under s. 346.63 (1) (a), (am), or (b) ex-beth, any combination of s. 346.63

(1) (a), (am), or (b), or s. 346.63 (5), the local ordinance or the law of a federally

recognized American Indian tribe or band in this state shall be considered to be in

conformity with s. 346.63 (1) (a), (am), or (b) ex-beth, any combination of s. 346.63 (1)

(a), (am), or (b), or s. 346.63 (5), for purposes of ss. 343.30 (1q) (b) 1., 343.305 (10) (b)
1. and 346.65 (2) and (2j).

SECTION 9. 343.31 (1) (am) of the statutes is amended to read:

343.31 (1) (am) Injury by the operation of a vehicle while under the influence

of an intoxicant, a controlled substance or a controlled substance analog, or any
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combination of an intoxicant, a controlled substance and a controlled substance
analog, under the influence of any other drug to a degree which renders him or her
incapable of safely driving, or under the combined influence of an intoxicant and any
other drug to a degree which renders him or her incapable of safely driving or while

the person has a detectable amount of a restricted controlled substance in his or her

blood or has a prohibited alcohol concentration and which is criminal under s. 346.63
(2).

SECTION 1%%343.31 (2) of the statutes is amended to read:

343.31 (2) The department shall revoke the operating privilege of any resident
upon receiving notice of the conviction of such person in another jurisdiction for an
offense therein which, if committed in this state, would have been cause for
revocation under this section or for revocation under s. 343.30 (1q). Such offenses
shall include violation of any law of another jurisdiction that prohibits use-of a person
from using a motor vehicle while intoxicated or under the influence of a controlled
substance or controlled substance analog, or a combination thereof;—er; with an
excess or specified range of alcohol concentration;er; while under the influence of any
drug to a degree that renders the person incapable of safely driving; or while having

a detectable amount of a restricted controlled substance in his or her blood, as those

or substantially similar terms are used in that jurisdiction’s laws. Upon receiving

~similar notice with respect to a nonresident, the department shall revoke the
privilege of the nonresident to operate a motor vehicle in this state. Such revocation
shall not apply to the operation of a commercial motor vehicle by a nonresident who
holds a valid commercial driver license issued by another state.

SECTION 343.315 (2) (a) 1m. of the statutes is created to read:
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| 343.315 (2) (a) 1m. Section 346.63 (1) (am) or a local ordinance in conformity
therewith or a law of a federally recognized American Indian tribe or band in this
state in conformity with s. 346.63 (1) (am) or the law of another jurisdiction that
prohibits a person from driving or operating a commercial motor vehicle while
having a détectable amount of a restricted controlled substance in his or her blood,
as those or substantially similar terms are used in that jurisdiction’s laws.

SECTION 343.315 (2) (a) 5. of the statutes is amended to read:

343.315 (2) (a) 5. Section 343.305 (9) or a local ordinance in conformity
therewith or a law of a federally recognized American Indian tribe or band in this
state in conformity with s. 343.305 (9) or the law of another jurisdiction prohibiting
refusal of a person driving oi' operating a motor vehicle to submit to chemical testing

to determine the person’s alcohol concentration or intoxication or the amount of a

restricted controlled substance in the person’s blood, as those or substantially

similar terms are used in that jurisdiction’s laws.
'SECTION 43:-343.315 (2) (a) 6. of the statutes is amended to read:

343.315 (2) (a) 6. Section 346.63 (2) or (8), 940.09 (1) or 940.25 or a law of a
federally recognized American Indian tribe or band in this state in conformity with
8. 346.63 (2) or (6), 940.09 (1) or 940.25, or the law of another jurisdiction prohibiting
causing or inflicting injury, great bodily harm or death through use of a motor vehicle
while intoxicated of under the binﬂuence of alcohol, a controlled substance, a
controlled substance analog or a combination thereof, or with ‘an aleohol
concentration of 0.04 or more or with an excess or specified range of alcohol
concentration, er while under the influence of any drug to a degree that renders the

person incapable of safely driving, or while having a detectable amount of a
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restricted controlled substance in the person’s blood, as those or substantially

similar terms are used in that jurisdiction’s laws.

SECTION#;.’"344.57 6 (2) (b) of the statutes is amended to read:

344.576 (2) (b) The démage occurs while the renter or authorized driver
operates the private passenger vehicle in this sfate While under the influence of an
intoxicant or other drug, as described under s. 346.63 (1) (a), (am), or (b) or (2m).

SECTION 45. 346.63 (1) (am) of the statutes is created to read: |

346.63 (1) (am) The person has a detectable amount of a restricted controlled |
substance in his or her blood.

SECTION 46.63 (1) (c) of the statutes is amended to read:

346.63 (1) (c) A person may be charged with and a prosecutor may proceed upon
a complaint based upon a violation of par—{(a)er(b)er beth any combination of par.
(a), (am), or (b) for acts arising out of the same incident or occurrence. If the person

is charged with violating beth-pars—(a)-and(b) any combination of par. (a), (am), or
(b), the offenses shall be joined. If the person is found guilty of beth-pars.(a)and (b)

any combination of par. (a), (am), or (b) for acts aﬁsing out of the same incident or

occurrence, there shall be a single conviction for purposes of sentencing and for
purposes of counting convictions under ss. 343.30 (1q) and 343.305. Paragraphs (a),
(am), and (b) each require proof of a fact for conviction which the otherdoes others
do not require.

SECTION 4#/(346.63 (1) (d) of the statutes is created to read:

346.63 (1) (d) In an action under par. (am) that is based on the defendant
allegedly having a  detectable amount of methamphetamine or
delta~9—tetrahydrocannabinol in his or her blood, the defendant has a defense if he

or she proves by a preponderance of the evidence that at the time of the incident or
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occurrence he or she had a valid prescription for methamphetamine or one of its

metabolic precursors or delta—9—tetrahydrocannabinol.
SECTION-#8. 346.63 (2) (a) 3. of the statutes is created to read:

346.63 (2) (a) 3. The person has a detectable amount of a restricted controlled

substance in his or her blood.
SECTION-4Y. 346.63 (2) (am) of the statutes is amended to read:
346.63 (2) (am) A person may be charged with and a prosecutor may proceed

upon a complaint based upon a violation of par—<(a) 1. or2.erbeth any combination

of par. (a) 1., 2., or 3. for acts arising out of the same incident or occurrence. If the

~person is charged with violating par—{(a)1-and 2. any combination of par. (a) 1.. 2..

or 3. in the complaint, the crimes shall be joined under s. 971.12. If the person is

found guilty of par<{a)1.and 2. any combination of par. (a) 1., 2., or 3. for acts arising

out of the same incident or occurrence, there shall be a single conviction for purposes
of sentencing and for purposes of counting convictions under ss. 343.30 (1g) and
343.305. Paragraph (a) 1. and, 2., and 3. each require proof of a fact for conviction
which the ether-dees others do not require.

SECTION 346.63 (2) (b) of the statutes is renumbered 346.63 (2) (b) 1.
amended to read:

346.63 (2) (b) 1. In an action under this subsection, the defendant has a defense
if he or she proves by a preponderance of the evidence that the injury would have
occurred even if he or she had been exercising due care and he or she had not been
under the influence of an intoxicant, a controlled substance, a controlled substance
analog or a combination thereof, under the influence of any other drug to a degree
which renders him or her incapable of safely driving, or under the combined

influence of an intoxicant and any other drug to a degree which renders him or her
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incapable of safely driving er, did not have a prohibited alcohol concentration

described under par. (a) 2., or did not have a detectable amount of a restricted

controlled substance in his or her blood.

 SEcTION$T. 346.63 (2) (b) 2. of the statutes is created to read:
346.63 (2) (b) 2. In an action under par. (a) 3. that is based on the defendant
allegedly having a  detectable amount of methamphetamine or
delta—9-tetrahydrocannabinol in his or her blood, the defendant has a defense if he

or she proves by a preponderance of the evidence that at the time of the incident or

- occurrence he or she had a valid prescription for methamphetamine or one of its

metabolic precursors or delta—9—tetrahydrocannabinol.
'~ SECTION ‘ . 346.65 (2g) (c) of the statutes is amended to read:

346.65 (2g) (c) If there was a minor passenger under 16 years of age in the
motor vehicle or commercial motor vehicle at the time of the violation that gave rise
to the conviction, the court may require a person ordered to perform community
service work under par. (a) or (ag), ex under s. 973.05 (3) (a) if that person’s fine

resulted from violating s. 346.63 (2), (5) (a) or (6) (a), 940.09 (1) or 940.25, or under

s. 973.05 (3) (a) if that person’s fine resulted from violating s. 346.63 (1) (am) and the
motor vehicle that the person was driving or operating was é commercial motor
vehicle, to participate in community service work that benefits children or that
demonstrates the adverse effects on children of substance abuse or of operating a
vehicle while under the influence of an intoxicant or other drug. The court may order
the person to pay a reasonable fee, based on the person’s ability to pay, to offset the
cost of establishing, maintaining and monitoring the community service work
ordered under this paragraph.

SECTION-$3. 346.65 (2m) (a) of the statutes is amended to read:
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346.65 (2m) (a) In imposing a sentence under sub. (2) for a violation of s. 346.63
(1) (am) or (b) or (5) or a local ordinance in conformity therewith, the court shall
review the record and consider the aggravating and mitigating factors in the matter.

If the level-of the-persen’s bloed-alechol level amount of alcohol in the person’s blood

or urine or the amount of a restricted controlled substance in the person’s blood is

known, the court shall consider thatlevel amount as a factor in sentencing. The chief
judge of each judicial administrative district shall adopt guidelines, under the chief
judge’s authority to adopt local rules under SCR 70.34, for the consideration of
aggravating and mitigating factors.

SECTION $4. 346.65 (6) (a) 1. of the statutes is amended to read:

346.65 (6) (a) -1. The court may order a law enforcement officer to seize the
motor vehicle used in the violation or impropef‘ refusal and owned by the person
whose operating privilege is revoked under s. 343.305 (10) or who committed a
violation of s. 346.63 (1) (a), (am), or (b) or (2) (a) 1 er, 2., or 3., 940.09 (1) (a), (am),
(b), (¢), (em), or (d), or 940.25 (1) (a), (am), (b), (c), (cm), or (d) if the person whose
operating privilege is revoked under s. 343.305 (10) or who is convicted of the
violation has 2 or more prior suspensions, revocations, or convictions, counting
convictions under ss. 940.09 (1) and 940.25 in the person’s lifetime, plus other
convictions, suspensions, or revocations counted under s. 343.307 (1). The court may
not order a motor vehicle seized if the court enters an order under s. 343.301 to
immobilize the motor vehicle or equip the motor vehicle with an ignition interlock
device or if seizure would result in undue hardship or extreme inconvenience or
would endanger, the health and safety of a person.

SECTION 8. 346.65 (6) (c) of the statutes is amended to read:
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346.65 (6) (c) The district attorney of the county where the fnotor vehicle was
seized, or where the owner improperly refused to take the test under s. 343.305 or
violated s. 346.63 (1) (a), (am), or (b) or (2) (a) 1. ez, 2., or 3., 940.09 (1) (a), (am), (b),
(c), (em), or (d) or 940.25 (1) (a), (am), (b), (c), (cm), or (d), shall commence an action
to forfeit the motor vehicle within 30 days after the motor vehicle is seized. The
action shall name the owner of the motor vehicle and all lienholders of record as
parties. The forfeiture action shall be commenced by ﬁling a summons, complaint
and affidavit of the law enforcement agency with the clerk of circuit court. Upon
service of an anéwer, the action shall be set for hearing within 60 days after the
service of the answer. If no answer is served or no issue of law or fact joined and the
time for that service or joining of issues has expired, the court may render a default
Jjudgment as proyvided in s. 806.02.

SECTION $6. 346.65 (6) (d) of the statutes is amended to read:

346.65 (6) (d) At the hearing set under par. (c), the state has the burden of
proving to a reasonable certainty by the greater weight of the credible evidence that
the motor vehicle seized under par. (a) 1. is a motor vehicle used in the violation or
the improper refusal and owned by a person who committed a violation of s. 346.63
(1) (a),(am), or (b) or (2) (a) 1. ex, 2., or 3., 940.09 (1) (a), (am), (b), (¢), (cm), or (d) or
940.25 (1) (a), (am), (b), (c), (cm), or (d) and that the person had 2 or more prior
convictions, suspensions or revocations, counting convictions under ss. 940.09 (1)
and 940.25 in the person’s lifetime, plus other convictions, suspensions or
revocations counted under s. 343.307 (1). If the state fails to meet the burden of proof

required under this paragraph, the motor vehicle shall be returned to the owner upon

the payment of storage costs.
SECTION%QK%O.Ol (10v) of the statutes is created to read:
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350.01 (10v) “Restricted controlled substance” means any of the following:

(a) A controlled substance included in schedule I under ch. 961 other than a
tetrahydrocannabinol.

(b) A controlled substance analog, as defined in s. 961.01 (4m), of a cbntrolled
substance described in par. (a).

(c) Cocaine or any of its metabolites.

(d) Methamphetamine.

(e) Delta—9—tetrahydrocannabinol.

SECTION 350.101 (1) (bm) of the statutes is créated to read:

350.101 (1) (bm) Operating with a restricted controlled substance. No pei'son

may engage in the operation of a snowmobile with a detectable amount of a restricted

350.101 (1) (d) of the statutes is 'amended to read:

controlled substance in his or her blood.
SECTION%

350.101 (1) (d) Related charges. A person may be charged with and a prosecutor

may proceed upon a complaint based upon a violation of par—(a)or(b) er beth any

" combination _of par. (a), (b), or (bm) for acts arising out of the same incident or

occurrence. If the person is charged with violating beth-pars—(a)-and (b) any

combination of par. (a), (b), or (bm), the offenses shall be joined. If the person is found

guilty of beth-pars—(a)-and(b) any combination of par. (a), (b), or (bm) for acts arising

out of the same incident or occurrence, there shall be a single conviction for purposes

of sentencing and for purposes of counting convictions under s. 350.11 (3) (a) 2. and

3. Paragraphs (a) and, (b), and (bm) each require proof of a fact for conviction which

the other does others do not require.
SEcTION640. 350.101 (1) (e) of the statutes is created to read:
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350.101 (1) (e) Defenses. In an action under par. (bm) that is based on the
defendant allegedly having a detectable amount of methamphetamine or
delta—9—tetrahydrocannabinol in his or her blood, the defendant has a defense if he
or she proves by a préponderance of the evidence that at the time of the incident or
occurrence he or she had a valid prescription for methamphetamine or one of its
metabolic precursors or delta—9—tetrahydrocannabinol.

SECTIO 350.101 (2) (bm) of the statutes is created to read:

350.101 (2) (bm) Causing injury while operating a snowmobile with a
detectable amount of a restricted controlled substance. No person who has a
detectable amount of a restricted controlled substance in his or hef blood may cause
injury to another person by the operation of a snowmobile.

SECTION 350.101 (2) (c) of the statutes is amended to read:

350.101 (2) (¢) Related charges. A person may be charged with and a prosecutor
may proceed upon a complaint based upon a violation of par—(a)-or (b)-or both any

combination of par. (a), (b), or (bm) for acts arising out of the same incident or

occurrence. If the person is charged with violating beth-pars.—(a)-and-(b) any

combination of par. (a), (b), or (bm) in the complaint, the crimes shall be joined under

s. 971.12. If the person is found guilty of beth-pars—(a)-and(b) any combination of

par. (a), (b), or (bm) for acts arising out of the same incident or occurrence, there shall

be a single conviction for purposes of sentencing and for purposes of counting

 convictions under s. 350.11 (3) (a) 2. and 3. Paragraphs (a) and, (b), and (bm) each

require proof of a fact for conviction which the ether-does others do not require.

SECTION 350.101 (2) (d) of the statutes is renumbered 350.101 (2) (d) 1. and

amended to read:
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BILL SECTION 63
350.101 (2) (d) 1. In an action under this subsection, the defendant has a
defense if he or she proves by a preponderance of the evidence that the injury would
have occurred even if he or she had been exercising due care and he or she had not
been under the influence of an intoxicant or did not have an alcohol concentration

of 0.1 or more or a detectable amount of a restricted controlled substance in his or her

blood.
SECTION%50.101 (2) (d) 2. of the statutes is created to read:

350.101 (2) (d) 2. In an action under par. (bm) that is based on the defendant
allegedly ~having a detectable amount of methamphetamine or
delta—9-tetrahydrocannabinol in his or her blood, the defendant has a defense if he
or she proves by a preponderance of the evidence that at the time of the incident or
oécurrence‘he or she had a valid prescription for methamphetamine or one of its
metabolic precursors or delta—9—tetrahydrocannabinol.

SECTION-45. 350.104 (4) of the statutes is amended to read:

350.104 (4) ADMISSIBILITY; EFFECT OF TEST RESULTS; OTHER EVIDENCE. The results
of a chemical test required or administered under sub. (1), (2) or (3) are adinissible
1in any civil or criminal action or proceeding arising out of the acts committed by a
person alleged to have violated the intoxicated snowmobiling law on the issue of
whether the person was under the influence of an intoxicant or thé issue of whether
the person had alcohol concentrations at or above specified levels or a detectable

amount of a restricted controlled substance in his or her blood. Results of these

chemical tests shall be given the effect required under s. 885.235. This section does

not limit the right of a law enforcement officer to obtain evidence by any other lawful

means.

SECTION%%:/SSO.II (3) (a) 1. of the statutes is amended to read:
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350.11 (3) (a) 1. Exéept as provided under subds. 2. and 3., a person who violates
s. 350.101 (1) (a) ex, (b), or (bm) or s 350.104 (5) shall forfeit not less than $400 nor
more than $550. |

SECTION 350.11 (3) (a) 2. of the statutes is amended to read:

350.11 (3) (a) 2. Except as provided under subd. 3., a person who violates s.
350.101 (1) (a) ez, (b), or (bm) or 350.104 (5) and who, within 5 years prior to the arrest
for the current violation, was convicted previously under the intoxicated
snowmobiling law or the refusal law shall be fined not less than $300 nor more than
$1,000 and shall be imprisoned not less than 5 days nor more than 6 months.

SECTION@%H).II (3) (a) 3. of the statutes is amended to read:

350.11 (3) (a) 3. A person who violates s. 350.101 (1) (a) or, (b), or (bm) or 350.104
(5) and who, within 5 years prior to the arrest for the current violation, was convicted
2 or more times previously under the intoxicated vsnowmobiling law or refusal law
shall be fined not less thén $600 nbr more than $2,000 and shall be imprisoned not
less than 30 days nor more than one year in the county jail. |

SECTION %351 02 (1) (a) 10. of the statutes is amended to read:

351.02 (1) (a) 10. Any offense committed by the person under the law of andther
Jjurisdiction prohibiting conduct described in sections 6-207 , 6-302, 10-102, 10-103,
10-104, 11-901, 11-902, 11-907 or 11-908 of the uniform vehicle code and model
traffic ordinance (1987), or prohibiting homicide or manslaughter resulting from the
operation of a motor vehicle, use of a motor vehicle in the commission of a felony,
reckless or careless driving or driving a motor vehicle with willful or wanton
disregard for the safety of persons or property, driving or operating a motor vehicle

while under the influence of alcohol, a controlled substance, a controlled substance

analog or any other drug or a combination thereof as prohibited, driving or operating
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BILL ' SECTION 69

~ a motor vehicle while having a detectable amount of a restricted controlled substance

in the person’s blood, refusal to submit to chemical testing, perjury or the making
false statements or affidavits to a governmental agency in connection with the
ownership or operation of a motor vehicle, failing to stop and identify oneself as the
driver or 6perator in the event of a motor vehicle accident with a person or an
attended motor vehicle or fleeing from or attempting to élude a police, law
enforcement or other peace officer, as those or substantially similar terms are used
in that jurisdiction’s laws.

SECTION 885.235 (1) (d) of the statutes is created to read:

885.235 (1) (d) “Restricted contfolled substance” means any of the following:

1. A controlled substance included in schedule I under ch. 961 other than a‘
tetrahydrocannabinol.

2. A controlled substance analog, as defined in s. 961.01 (4m), of a controlled
substance described in subd. 1.

3. Cocaine or any of its metabolites.

4. Methamphetamine.

5. Delta—9-tetrahydrocannabinol.

SECTION 885.235 (1k) of the statutes is created to read:

885.235 (1k) In any action or proceeding in which it is material to prove that
a person had a detectable amount of a restricted controlled substance in his or her
blood while operating or driving a motor vehicle or, if the vehicle is a commercial
motor vehiclé, on duty time, while operating a motorbdat, except a sailboat operating
under sail alone, while operating a snowmobile, while operating an all-terrain
vehicle, or while handling a firearm, if a chemical aﬁalysis of a sample of the person’s

blood shows that the person had a detectable amount of a restricted controlled
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substance in his or her blo’od-, the court shall treat the analysis as prima facie
evidence on the issue of the person having a detectable amount of a restricted
controlled substance in his or her blood without requiring any expert testimony.
SECTION#885.235 (4) of the statutes is amended to read:
885.235 (4) The provisions of this section relating to the admissibility of
chemical tests for alcohol concentration or intoxication or for determining whether

a person had a detectable amount of a restricted controlled substance in his or her

blood shall not be construed as limiting the introduction of any other competent

evidence bearing on the question of whether or not a person was under the influence

of an intoxicant, had a detectable amount of a restricted controlled substance in his

or her blood, had a specified alcohol concentration, or had an alcohol concentration

in the range speciﬁed in s. 23.33 (4¢) (a) 3., 30.681 (1) (bn), 346.63 (2m) or 350.101
(1) (o).

SECTION %; 939.22 (33) of the statutes is created to read:

939.22 (33) “Restricted controlled substance” means any of the following:

(a) A controlled substance included in schedule I under ch. 961 other than a
tetrahydrocannabinol.

(b) A controlled substance analog, as defined in s. 961.01 (4m), of a controlled
substance described in par. (a).

(¢) Cocaine or any of its metabolites.

(d) Methamphetamine.

(e) Delta—9-tetrahydrocannabinol. -

SECTION {4. 939.75 (1) of the statutes, as affected by 2001 Wisconsin Act 109,

is amended to read:
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BILL SECTION 74
939.75. (1) In this section and ss. 939.24 (1), 939.25 (1), 940.01 (1) (b), 940.02
(1m), 940.05 (2g) and (2h), 940.06 (2), 940.08 (2), 940.09 (1) (c) to (e) and (1g) (¢), (cm),
and (d), 940.10 (2), 940.195, 940.23 (1) (b) and (2) (b), 940.24 (2) and 940.25 (1) (c) to
(e), “unborn child” means any individual of the human specieé from fertilization until

birth that is gesgating inside a woman.

SECTION 39.75 (2) (b) of the statutes is amended to read:

939.75 (2) (b) Sections 940.01 (1) (b), 940.02 (1m), 940.05 (2g) and (2h), 940.06
(2), 940.08 (2), 940.09 (1) (c) to (e) and (1g) (c), (cm), and (d), 940.10 (2), 940.195,
940.23 (1) (b) and (2) (b), 940.24 (2) and 940.25 (1) (¢) to (e) do not apply to any of the
following:

SECTION '%:939.75 (3) (intro.) of the statutes is amended to read:

939.75 (3) (intro.) When the existence of an exception under sub. (2) has been
placed in issue by the trial evidence, the state must prove beyond a reasonable doubt
that the facts constituting the exception do not exist in order to sustain a finding of
guilt under s. 940.01 (1) (b), 940.02 (1m), 940.05 (2g), 940.06 (2), 940.08 (2), 940.09
(1) (o) to () or (1g) (¢), (cm), or (d), 940.10 (2), 940.195, 940.23 (1) (b) or (2) (b), 940.24
(2) or 940.25 (1) (c) to (e).

SECTION#.: 940.09 (1) (am) of the statutes is created to read:

940.09 (1) (am) Causes the death of another by the operation or handling of a
vehicle while the person has a detectable amount of a restricted controlled substance
in his or her blood.

SECTION:PE 940.09 (1) (cm) of the statutes is created to read:

940.09 (1) (cm) Causes the death of an unborn child by the 6peration or
handling of a vehicle while the person has a detectable amount of a restricted

controlled substance in his or her blood.
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BILL SECTION 79

SECTION%%40.09 (1d) (a) 1. of the statutes is amended to read:

940.09 (1d) (a) 1. Except as provided in subd. 2., if the person who committed
an offense under sub. (1) (a), (am), (b), (c), (cm), or (d) has 2 or more prior convictions,
suspensions, or revocations, counting convictions under sub. (1) and s. 940.25 in the
person’s lifetime, plus other convictions, suspensions, or revocations counted under
s. 343.307 (1), the procedure under s. 343.301 shall be followed if the court enters an
order regarding operating privilege restriction or enters an order regarding |
immobilization.

SECTION %%40.09 (1d) (a) 2. of the statutes is amended to read:

940.09 (1d) (a) 2.‘ Notwithstanding par. (b), if the person who committed an
offense under sub. (1) (a), (am), (b), (c), (cm), or (d) has 2 or more convictions,
Suspensions, or revocations counted under s. 343.307 (1) within any 5—year period,
the procedure under s. 343.301 shall be followed if the court enters an order
regarding operating privilege restriction and the installation of an ignition interlock
device or enters an order regarding immobilization.

SECTION $1.7940.09 (1d) (b) of the statutes is amended to read:

940.09 (1d) (b) If the person who committed an offense under sub. (1) (a), (am),
(b), (c), (em), or (d) has 2 or more prior convictions, suspensions, or revocations,
counting convictions under sub. (1) and s. 940.25 in the person’s lifetime, plus other
convictions, suspensions, or revocations counted under s. 343.307 (1), the procedure
under s. 346.65 (6) shall be followed if the court orders the seizure and forfeiture of
the motor vehicle owned by the person and used in the violation.

SECTION %40.09 (1g) (am) of the statutes is created to read:
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BILL ' SECTION 82

940.09 (1g) (am) Causés the death of another by the operation or handling of
a firearm or airgun while the person has a detectable amount of a restricted
controlled substance in his or her blood.

SECTION 88, 940.09 (1g) (cm) of the statutes is created .to read:

940.09 (1g) (cm) Causes the death of an unborn child by the operation or
handling of a firearm or airgun while the person has a detectable amount of a
restricted controlled substance in his or her blood.

SECTION g940.09 (1m) of the statutes is renumbered 940.09 (1m) (a) and
amended to read: | |

940.09 (1m) (a) A person may be charged with and a prosecutor may proceed

upon an information based upon a violation of any combination of sub. (1) (a), (am),

or (b) ex-beth;; any combination of sub. (1) (a), (am), or (bm) erbeth;; any combination
of sub. (1) (), (cm), or (d) ex-beth;; any combination of sub. (1) (c), (cm ), or (e) er-both;;

any combination of sub. (1g) (a), (am), or (b) erbeth or; any combination of sub. (1g)

(c), (cm), or (d) exbeth for acts arising out of the same incident or occurrence.

(b) Ifthe a person is charged with-vielating beth-sub(1)(a) and (b),; beth sub.

and-(b)-or-both-sub-(Ag)(e)}-and (d) in the an information with any of the combinations

of crimes referred to in par. (a), the crimes shall be joined under s. 971.12. If the

person is found guilty of |

and-(d) more than one of the crimes so charged for acts arising out of the same

incident or occurrence, there shall be a single conviction for purposes of sentencing
and for purposes of counting convictions under s. 23.33 (13) (b) 2. and 3., under s.

30.80 (6) (a) 2. and 3., undér s. 343.307 (1) or uﬁder s. 350.11 (3) (a) 2. and 3.
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Subsection (1) (a), (am), (b), (bm), (¢), (cm), (d), and (e);and-sub.(1g)(a)(b) (c) and
td); each requiré proof of a fact for conviction which the other-deoes others do not

require, and sub. (1g) (a), (am), (b), (c), (cm), and (d) each require proof of a fact for

conviction which the others do not require.

SECTION $3. 940.09 (2) of the statutes is renumbered 940.09 (2) (a) and
amended to read:

940.09 (2) (a) The In any action under this section, the defendant has a defense
if he or she‘ proves by a preponderance of the evidence that the death would have
6ccurred even if he or she had Been exercising due care and he or she had not been

under the influence of an intoxicant, did not have a detectable amount of a restricted

controlled substance in his or her blood, or did not have an alcohol concentration
described under sub. (1) (b), (bm), (d) or (e) or (1g) (b) or (d).

SECTIO . 940.09 (2) (b) of the statutes is created to read:

940.09 (2) (b) In any action under sub. (1) (am) or (cm) or (1g) (am) or (cm) that
is based on the defendant allegedly havin{l,r a detectable amount of
methamphetamine in his or her blood, the defendant has a defense if he or she proves
by a preponderance of the evidence that at the time of the incident or occurrence he
or she had a valid prescription for methamphetamine or one of its metabolic
precursors.

SEC'i‘ION %0.25 (1) (am) of the statutes is created to read:

940.25 (1) (am) Causes great bodily harm to another human being by the
operation of a vehicle while the person has a detectable amount of a restricted
controlled substance in his or her blood.

SEcTIO . 940.25 (1) (cm) of the statutes is created to read:
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940.25 (1) (cm) Causes great bodily harm to an unborn child by the operation

of a vehicle while the person has a detectable amount of a restricted controlled
substance in his or her blood.

SECTION $9. 940.25 (1d) (a) 1. of the statutes is amended to reéd:

940.25 (1d) (a) 1. Except as provided in subd. 2., if the person who committed
an offense under sub. (1) (a), (am), (b), (c), (cm), or (d) has 2 or more prior convictions,
suspensions, or revocations, counting convictions under sub. (1) and s. 940.'09 (D in
the person’s lifetime, plus other convictions, suspensions, or revocations counted
under s. 343.307 (1), the procedure under s. 343.301 shall be followed if the court
enters an order regarding operating privilege restriction or enters an order
regarding immobilization.

SECTION 940.25 (1d) (a) 2. of the statutes is amended to read:

940.25 (1d) (a) 2. Notwithstanding par. (b), if the person who committed an
offense under sub. (1) (a), (am), (b), (c), (cm), or (d) has 2 or more convictions,
suspensions, or revocations counted under s. 343.307 (1) within any 5—year period,
the procedure under s. 343.301 shall be followed if the court enters an order
regérding operating privilege restriction and the installation of an ignition interlock
device or enters an order regarding immobilization.

SECTION P1. 940.25 (1d) (b) of the statutes is amended to read:

940.25 (1d) (b) If the person who committed an offense under sub. (1) (a), (am),
(b), (c), (cm), or (d) has 2 or more prior convictions, suspensions, or revocations,
counting‘convictions under sub. (1) and s. 940.09 (1) in the persoﬁ’s lifetime, plus
other convictions, suspensions, or revocations counted under s. 343.307 (1), the
procedure under s. 346.65 (6) shall be followed if the court orders the seizure and

forfeiture of the motor vehicle owned by the person and used in the violation.
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SECTION #940.25 (1m) of the statutes is renumbered 940.25 (1m) (a) and

amended to read:

940.25 (1m) (a) A person may be charged with and a prosecutor may proceed

upon an information based upon a violation of any combination of sub. (1) (a), (am),

or (b) er-beth;; any any combination of sub. (1) (a), (am), or (bm) or-both;; any

combination of sub. (1) (¢), (cm), or (d) erbeth; any combination of or sub. (1) (c), (cm),

or (e) er-beth for acts arising out of the same incident or occurrence.
(b) If the a person is charged with-violating both-sub—(1)(a) and (b), both sub.
@—@—aﬂd—ébﬁﬁrbeth—sub—@%eé—aﬂd—(d)—epbeth_sab_@p_@_&nd_@ in the an

information with any of the combinations of crimes referred to in par. ( a), the crimes

shall be joined under s. 971.12. Ifthe pefson is found guilty of beth-sub—(1)(a)and

than one of the crimes so charged for acts arising out of the same incident or

occurrence, there shall be a single conviction for purposes of sentencing and for
purposes of counting convictions under s. 23.33 (13) (b) 2. and 3., under s. 30.80 (6)
(a)' 2. or 3., under ss. 343.30 (1q) and 343.305 or under s. 350.11 (3) (a) 2. and 3.
Subsection (1) (a), (am), (b), (bm), (c), (cm), (d), and (e) each require proof of a fact for
convictidn which the other-dees others do not require.

SECTION P§. 940.25 (2) of the statutes is renumbered 940.25 (2) (a) and
amended to read:

940.25 (2) (a) The defendant has a defense if he or she proves by a
preponderance of the evidence that the great bodily harm would have occurred even
if he or she had been exercising due care and he or she had not been under the

influence of an intoxicant, did not have a detectable amount of a restricted controlled
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BILL : SECTION 93

substance in his or her blood, or did not have an alcohol concentration described

under sub. (1) (b), (bm), (d) or (e).

SECTION 940.25 (2) (b) of the statutes is created to read:

940.25 (2) (b). In any action under this section that is based on the defendant
allegedly having a  detectable amount of methamphetamine or
delta—9—fetrahydrocannabinol in his or her blood, the defendant has a defense if he
or she proves by a preponderance of the evidence that at the time of the incident or
occurrence ‘he or she had a valid prescription for methamphetamine or one of its
metabolic precursors or delta—9—tetrahydrocannabmol

SECTION%941 20 (1) (bm) of the statutes is created to read:

941.20 (1) (bm) Operates or goes armed with a firearm while he or she has a
detectable amount of a restricted controlled substance in his or her blood. A
defendant has a defense to any action under this paragraph that is based on the
defendant allegedly having a detectable amount of mefhamphetamine or
delta—9-tetrahydrocannabinol in his or her blood, if he or she proves by a
preponderance of the evidence that at the time of the incident or occurrence he or she
had a valid prescription for methamphetamine or one of its metabolic precursors or
delta—9—-tetrahydrocannabinol.

SECTION MQ.OS (2) (e) of the statutes is amended to read:

949.08 (2) (e) Is an adult passenger in the offender’s vehicle and, the crime

involved is specified in s. 346.63 (2) or 940.25, and the passenger knew the offender
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8-340.01-(46m) committing that offense. This paragraph does not apply if the victim

1s also a victim of a crime specified in s. 940.30, 940.305, 940.31 or 948.30.
SECTION 9. 949.08 (2) (em) of the statutes is amended to read:

949.08 (2) (em) Is an adult passenger in the offender’s commercial motor

vehicle and, the crime involved is specified in s. 346.63 (6) or 940.25, and the
passenger knew the offender was under-the-influence of an-intoxicant, a eontrolled

-+ committing that offense. This

paragraph does not apply if the victim is also a victim of a crime specified in s. 940.30,
940.305, 940.31 or 948.30.

SECTION#%67.055 (1) (a) of the statutes is amended to read:

967.055 (1) (a) The legislature intends to encourage the vigorous prosecution
of offenses concerning the operation of motor vehicles’ by persons under the influence
of an intoxicant, a controlled substance, a cohtrolled substance analog or any
combination of an intoxicant, controlled substance and controlled substance analog,
under the influence of any other drug to a degree which renders him or her incapable
of safely driving, or under the combined influence of an intoxicant and any other drug

to a degree which renders him or her incapable of safely driving or having a

- prohibited alcohol concentration, as defined in s. 340.01 (46m), or offenses

concerning the operation of motor vehicles by persons with a detectable amount of

a restricted controlled substance in his or her blood, and offenses concerning the

operation of commercial motor vehicles by persons with an alcohol concentration of

0.04 or more.
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SECTION # 967.055 (1m) of the statutes is renumbered 967.055 (1m) (intro.)
and amended to read:

967.055 (1m) Dermvirion DEFINITIONS. (intro.) In this section,“drug”:

(a) “Drug” has the meaning specified in s. 450.01 (10).

SECTIO& %967 .055 (1m) (b) of the statutes is created tb read:

967.055 (Im) (b) “Restricted controlled substance” means any of the following:

1. A controlled substance included in schedule I under ch. 961 other than a
tetrahydrocannabinol. | ‘

2. A controlled substance analog, as defined in s. 961.01 (4m), of a controlled
substance described in subd. 1.

3. Cocaine or any of its metabolites.

4. Methamphetamine.

5. Delta~9—tetrahydrocannabinol.

SECTION . 967.055 (2) (a) of the statutes is amended to read:

967.055 (2) (a) Notwithstanding s. 971.29, if the pfosecutor seeks to dismiss
or amend a charge under s. 346.63 (1) or (5) or a local ordinance in conformity
therewith, or s. 346.63 (2) or (6) or 940.25, or s. 940.09 where the offense involved the
use of a vehicle or an improper refusal under s. 343.305, the prosecutor shall apply .
to the court. The applicétion shall state the reasons for the proposed amendment or
dismissal. The court may approve the application only if the court finds that the
proposed amendment or dismissal is consistent with the public’s interest in deterring
the operation of motor vehicles by persons who are under the influence of an
intoxicant, a controlled substance, a controlled substance analog or any combination
of an intoxicant, controlled substance and controlled substance analog, under the

influence of any other drug to a degree which renders him or her incapable of safely
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driving, or under the combined influence of an intoxicant and any other drug to a
degree which renders him or her incapable of safely driving, in deterring the

operation of motor vehicles by persons with a detectable amount of a restricted

controlled substance in his or her blood, or in deterring the operation of commercial

motor vehicles by persons with an alcohol concentration of 0.04 or more. The court
may not approve an application to amend the vehicle classification from a
commercial motor vehicle to a noncommercial motor vehicle unless there is evidence
in the record that the mofor vehicle being operated by the defendant at the time of
his or her arrest was not a commercial motor vehicle.

SECTION < Initial applicability.

(1) This act first applies to offenses committed and refusals occurring on the
effective date of this subsection but does not preclude the counting of other
convictions, suspensions, or revocations as prior convictions, suspensions, or
revocations for purposes of administrative action by the department of
transportation, sentencing by a court, or revocatidn or suspension of motor vehicle
operating privileges.

(END)
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SECTIONTL.| 23.33 (4p) (d) of the statutes is amended to read:

23.33 (4p) (d) Admissibility; effect of test results; other evidence. The results
of a chemical test required or administered under par. (a), (b) or (c) are admissible
in any civil or criminal action or procéeding arising out of the acts committed by a
person alleged to have violated the intoxicated operation of an all-terrain vehicle law
on the issue of whether the person was under the influence of an intoxicant or the

issue of whether the person had alcohol concentrations at or above specified levels

or a detectable amount of a restricted controlled substance in his or her blood.

Results of these chemical tests shall be given the effect required under s. 885.235.
This subsection does not limit the right of a law enforcement officer to obtain
evidence by any other lawful means.

History: 1985 a. 29; 1987 a. 200, 353, 399, 403; 1989 a. 31, 275, 359; 1991 a. 39, 303, 315; 1993 a. 16, 105, 119, 405; 1995 a. 27 ss. 1350 to 1351, 9126 (19); 1995 a. 436,
448; 1997 a. 27, 248, 283; 1999 a. 9; 2001 a. 16, 90, 106, 109.

INSERT B:

SECTIOP%.GS‘I:‘/@) of the statutes is amended to read:

30.684 (4) ADMISSIBILITY; EFFECT OF TEST RESULTS; OTHER EVIDENCE. The results
of a chemical test required or administered under sub. (1), (2) or (8) are admissible
in any civil or criminal action or proceeding arising out of the acts committed by a
person alleged to have violated the intoxicated boating law on the issue of whether
the person was under the influence of an intoxicant or the issue of whether the person

‘had alcohol concentrations at or above specified levels or a detectable amount of a

restricted controlled substance in his or her blood. Results of these chemical tests
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shall be given the effect required under s. 885.235. This section does not limit the

right of a law enforcement officer to obtain evidence by any other lawful means.

History: 1985 a. 331; 1987 a. 3; 1993 a. 105; 1995 a. 27 5. 9126 (19).



Mentkowski, Annie

From: Ziv-el, Maya

Sent: Wednesday, July 23, 2003 4:21 PM

To: LRB.Legal

Subject: Draft review: LRB 03-2935/2 Topic: Driving or going armed while using controlled substances

It has been requested by <Ziv-el, Maya> that the following draft be jacketed for the SENATE:

Draft review: LRB 03-2935/2 Topic: Driving or going armed while using controlled substances



Dsida, Michael

From: Dsida, Michael

Sent: Friday, July 25, 2003 11:44 AM

To: Gundrum, Mark

Subject: RE: Scot Mortier: Representative Mark Gundrum - Proposed Drugged Driving Legislation

Mr. Mortier believes that "as to its effect" should be added. | assume that's okay with you. If so, can you send the jacket
back? Thanks.

----- Original Message-----

From: Dsida, Michael

Sent: Thursday, July 24, 2003 3:33 PM

To: Gundrum, Mark

Subject: RE: Scot Mortier: Representative Mark Gundrum - Proposed Drugged Driving Legislation

It was our intent to have s. 885.235 (1k) apply in the same way as current s. 885.235 (19) (intro.) does in cases unders.
885.235 (19) (c), (cd), and (d), and | don't think that there is any equal protection problem with that. But because of the
differences between s. 885.235 (1k) and s. 885.235 (1g) (intro.), perhaps they will be applied differently. It may turn on the
meaning of "expert testimony as to its effect" in s. 885.235 (1g) (intro.). | interpreted that language as telling judges that
they need not be concerned about the relationship between the BAC in the sample and the person's BAC generally, but |
am not sure how that phrase has been construed. Perhaps Mr. Mortier can shed some light on that for me. In any event,
if the differences between the two provisions are a problem, would adding "as to its effect” to the end of s. 885.235 (1k)

eliminate it?

Mike Dsida

Legislative Reference Bureau
608/266-9867
michael.dsida @ state.legis.wi.us

-----Qriginal Message-----

From: Gundrum, Mark

Sent: Thursday, July 24, 2003 3:06 PM

To: Dsida, Michael

Cc: Churchill, Jolene

Subject: RE: Scot Mortier: Representative Mark Gundrum - Proposed Drugged Driving Legislation

In an effort to avoid any possible constitutional concern, could you please review the concern raised here by Scot Mortie
and let me know your thoughts on his concern as soon as possible. Thanks.

----- Original Message-----

From: = Churchill, Jolene
Sent: Wednesday, July 23, 2003 11:24 AM
To: Mortier, Scot

Subject: Scot Mortier: Representative Mark Gundrum - Proposed Drugged Driving Legislation

- Thanks! | will be sure to convey your comments to Rep. Gundrum. Take care and have a great day! - Jolene

----- Original Message----—-
From: Mortier, Scot
Sent:  Wednesday, July 23, 2003 11:05 AM
To: Churchill, Jolene
Subject: RE: Scot Mortier: Representative Mark Gundrum - Proposed Drugged Driving Legislation

Section 73, which creates 885.235(1k)--

This creates a prima facie presmption, which is fine. Typically in OWI cases when we have a blood test or
a breath test, we have to lay the foundation by an operator or expert that the test was performed in accordance
with the correct procedure before we get the test into evidence. Once it is in evidence, then we get the
presumption.

As a result, I'm concerned there may be a challenge raised because we are no longer required to lay the
1



foundation for a key piece of evidence dealing with an element of a crime (potentially). | don't have the time to
research this problem, but that's the problem | see. It may be at least an equal protection problem because you're
treating drugged offenders differently than drunk ones for no apparent reason--the rational for both laws is the
same.

Let me know if I've lost you...

Scot
----- Original Message-----
From: Churchill, Jolene
Sent: Wednesday, July 23, 2003 9:43 AM
To: Mortier, Scot
Subject: Scot Mortier: Representative Mark Gundrum - Proposed Drugged Driving Legislation
Dear Scot,

I forwarded your email below and Representative Gundrum said he would still appreciate receiving your
comments on this bill as we will be scheduling a hearing in the near future. Thanks! - Jolene

<< File: 03-0465/2 >>
----- Original Message-----

From: Mortier, Scot

"Sent: Wednesday, July 16, 2003 8:08 AM

To: Churchill, Jolene

Subject: RE: Representative Mark Gundrum - Proposed Drugged Driving Legislation
Jolene:

Finally got a chance to check my e-mail (rough couple of weeks of jury trials has kept me busy) so
I just saw this. I'm thinking it's way too late to respond at this point, so | won't unless you think otherwise.

Scot
----- Original Message-----
From: Churchill, Jolene
Sent: Wednesday, June 25, 2003 1:30 PM
To: Mortier, Scot
Subject: Representative Mark Gundrum - Proposed Drugged Driving Legislation
Dear Scot,

Representative Gundrum asked me to forward the below comments from our drafting attorney
regarding the proposed drugged driving bill. If you could clarify these sections for us, we will look into
it right way. Thanks so much and have a great day!

Sincerely,

Jolene Rose Churchill, Assistant
Representative Mark D. Gundrum
84th Assembly District
1-888-534-0084

From: Dsida, Michael
Sent: Monday, June 23, 2003 11:43 AM
To: Gundrum, Mark



Cc: Hurley, Peggy
Subject: RE: Representative Mark Gundrum - Proposed Drugged Driving Legislation

Can you check to see if Mr. Mortier was referring to section 71 of the bill (as opposed to 72)? Section
72 (which amends s. 885.235 (4) of the statutes) does not appear to be related to this question. He
may have intended to refer to section 71 of the bill (which creates s. 885.235 (1k) of the statutes).

From: Gundrum, Mark

Sent: Thursday, June 19, 2003 8:16 PM

To: Dsida, Michael; Hurley, Peggy

Cc: . Churchill, Jolene

Subject: FW: Representative Mark Gundrum - Proposed Drugged Driving Legislation

Mike and Peggy,

Could you please provide me with your thoughts on Scot Mortier's observation/question? Thank you.

Mark
----- Original Message-----
From: Mortier, Scot
Sent: Monday, June 16, 2003 9:44 AM
To: Gundrum, Mark
Subject: RE: Representative Mark Gundrum - Proposed Drugged Driving Legislation
Mark:

Was it your intent in Section 72, w/respect to 885 (evidentiary values of tests) to allow us to
proceed at a jury trial with just a certified copy of the blood test results on the question of 'detectable
restricted/controlled substances' in the blood?

Just off the cuff, it seems the defense must still have a right to challenge the test results...| haven't
done the legal research on whether this would pass constitutional muster. | suppose we'd be able to
weather the equal protection challenges because these are controlled substances (unlike alcohol).

That's my 'quick’ 2 cents worth. (This is a worthy effort!)

Scot Mortier
ADA FDL Co
----- Original Message-----
From: Gundrum, Mark
Sent: Friday, June 13, 2003 3:50 PM
Subject: Representative Mark Gundrum - Proposed Drugged Driving Legislation

Dear DAs, Deputy DAs and ADAs,

Last week, | sent an e-mail offering the opportunity to comment on
this final version of my drugged driving bill. Since many of you may
have been unable to consider the legislation before my Thursday
deadline due to your annual summer training conference, | thought it
appropriate to extend the deadline so you might have that
opportunity.

If you do have any thoughts or comments regarding the language of
this proposal, please e-mail those to me before the end of the day on
Thursday, JUNE 19TH. Thank you.



